FORCE PROTECTION AND CONTRACTORS ON THE BATTLEFIELD
The purpose of this document is to address certain issues concerning force protection as it relates to contractors.  Specifically, this document will address (a) whether contractors are entitled to force protection from the Department of Defense (DOD); (b) whether contractors are obligated to obey force protection procedures; and (c) how force protection issues relating to contractors may be resolved.  

Contractor Entitlement to Force Protection
Generally, contractors are responsible for their own safety – the Army does not have an obligation to provide them with force protection (absent contract language to the contrary).  While contractors are on Army installations, they benefit from the security measures in force there (like any other civilian who happens to be on an Army base).  When they leave the borders of the post, the contractors themselves (and the local civilian police) are responsible for their safety.  

At permanent installations overseas, responsibility for the off-post safety of contractors (as with all U.S. citizens abroad) rests with local law enforcement and the Department of State (DOS) (see United States Code, Title 22, Section 4802).  The DOS, through its embassies, maintains a system to notify and evacuate U.S. citizens abroad in the event of crises or disasters.  DOD may be tasked to assist with such an evacuation if host nation and DOS assets are insufficient, but generally is not involved.  Contractors in overseas areas should be encouraged to contact the nearest United States embassy to be placed on a roster of local U.S. nationals.

In a forward deployed environment, the commander’s duty to provide force protection to contractors increases.  “When U.S. contractors are deployed from their home stations, in support of Army operations/weapon systems, the Army will provide or make available, on a reimbursable basis, force protection and support services commensurate with those provided to DOD civilian personnel to the extent authorized by law.”  DA Policy Memo, 12 DEC 1997.  

The limits of this obligation are not well-defined.  However, it is probably safe to say that a commander must, if possible, give force protection that reasonably provides for contractors’ physical safety.  Commanders should also provide any force protection that is necessary for the contractors to be able to perform their duties.  If contractors must provide their own force protection, this may add significantly to the cost of performance of the contract.  A contractor might also simply refuse to carry out contractual duties that put it at risk due to inadequate force protection.  Such disputes would almost certainly lead to litigation.  Operational concerns, of course, may require commanders to accept this risk.  

Note also that the obligation to provide force protection to local national contractors is not well-defined.  The DA Policy Memo cited above would apparently not apply to them.  Presumably, unless the contract stated otherwise, local law enforcement would be responsible for their safety off-post.  

Contractor Obligation to Observe Force Protection Requirements
In deployed and overseas environments, soldiers and DA civilians are often required to observe certain security rules for force protection reasons (e.g., prohibition of alcohol, requirements that travel outside U.S. strong points be in vehicle convoys, etc).  These rules are usually created by general orders and/or regulations.  Such rules are generally not binding on contractor personnel.  Contractor personnel overseas are generally subject only to (a) the terms of their contract, (b) some federal civilian criminal law, and (c) the law of the host nation (depending on the terms of any applicable SOFA).  The best way to make force protection requirements applicable to and enforceable against contractors is to so provide in the contract from the outset.  Such language should specify or reference the rules that contractors will be subject to, and also administrative penalties for personnel who commit violations (e.g., return to the United States, etc).  

If a contract does not require contractors to obey force protection rules, commanders may still be able to encourage compliance.  Commanders can bar civilians (including contractors) from installations under their command (see United States Code, Title 18, Section 1382; Cafeteria Workers v. McElroy, 367 U.S. 886 (1961)).  Commanders could thus bar problematic contractor personnel from their posts, making it difficult or impossible for them to continue their employment in the AO.  Commanders may also be able to withdraw certain privileges normally extended to contractor personnel (e.g., use of post recreational facilities) – assuming such withdrawal does not violate the contract or other authority.  

Again, the best way to resolve this issue is to resolve force protection issues in the contract.  Even if contractors choose to voluntarily obey force protection requirements, complications can arise.  Obedience to force protection rules can increase the difficulty and expense of a contractor’s job performance (e.g., to meet a convoy travel requirement, a contractor sends three vehicles to a job site, when ordinarily only one would have gone).  If the responsibility for such increases is not allocated in the contract, there may be unforeseen and undesirable results.  If, at the request of the command, a contractor agrees to take on additional burdens not provided for in his contract, the result could be an unauthorized obligation of funds and/or significant additional expense to the government.  If the additional expense carries the contract costs over appropriated fund limits, the result may be an Anti-deficiency Act violation.  

