Procedure for Commerciality Determination

1.  References:  

    a.  Federal Acquisition Regulation (FAR) Part 2, Definitions of Words and Terms, Subpart 2.1, 19 July 2004.

    b.  FAR Part 8, Required Sources of Supplies and Services, Section 8.001, paragraph (a)(2), 19 July 2004.

    c.  FAR Part 10, Market Research, Section 10.002(e), 23 February 2004
 

    d.  FAR Part 12, Acquisition of Commercial Items, 18 June 2004

    e.  FAR Part 37, Service Contracting, 18 June 2004

    f.  Memorandum, AMC, AMCRDA-AP, 18 September 2001, subject: Commercial Acquisitions

    g.  DOD 5000.2, Operation of the Defense Acquisition System, 12 May 2003

2.  The Federal Acquisition Streamlining Act of 1994 establishes the preference for buying commercial items to meet Federal agency’s needs.  The FAR 12.101(a) requires use of market research to determine if a commercial item can meet the agency’s need.  Every acquisition for services (excluding those listed in FAR 12.102(d)) requires evaluation to determine if a commercial item can meet the agency’s requirements.  The size and complexity of the acquisition determine the extent of documentation.  The Commerciality Determination becomes a part of the contract file.

3.  Determination of the Department of Defense and Department of the Army is that all services, including research and development (but excluding services awarded under Mandatory or Optional Federal Schedules, i.e., Federal Prison Industries, JWOD; and FAR Part 36, Construction and Architect Engineering Contracts) are commercial and buyers will use FAR Part 12 policies and procedures to procure these items.   

4.  A Commerciality Determination is required for all procurements for services above the micro procurement threshold ($2,500).  For all service requirements over $25,000, (except as 
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noted in paragraph 3 above) the Procuring Contracting Officer (PCO) provides a waiver to the Competition Advocate for approval that states that a commercial item is not available to meet the requirement.  This threshold and waiver requirement also applies
to individual Task Orders and Modifications for new work under an existing contract.

5.  The requiring activity is responsible for market research efforts in support of the commerciality decision.  If the service requirement is not under the purview of a Program Manager, it is the responsibility of the Acquisition Integrated Process Team (AIPT) Leader, or in the absence of an AIPT, the requirement generating office in conjunction with the Contracting Office to ensure accomplishment of market research.  The Contracting Office will support market research efforts and ensure the contract file is documented.

MARKET RESEARCH AND 

COMMERCIALITY DETERMINATION GUIDANCE

During presolicitation phase:

1.  Conduct market research, appropriate to the circumstances of the acquisition, to determine if a commercial item is available to meet the service requirement.  The market research template at Appendix A will help formulate a market research strategy.

2.  Prepare a Commerciality Determination/Waiver document in the format appearing in Appendix B.

3.  If the market research effort determines that a commercial item is available, obtain the signature of the AIPT Leader, or in the absence of an AIPT Leader, the PCO, on the Commerciality Determination document.

4.  If market research indicates that a commercial item is available, but the situation dictates that FAR Part 12 procedures are not applicable (e.g., contracts meeting the requirements of DFARS 235.006), route the Commerciality Determination Waiver document through the AIPT Leader/PCO to the Competition Advocate for approval.

5.  If the market research effort determines a commercial item is NOT available, route the Commerciality Determination Waiver document through the AIPT Leader/PCO to the Competition Advocate for approval.

APPENDIX A

MARKET RESEARCH PLANNING TEMPLATE

************************************************************************************************

Background:  Brief description of the requirement, including the item description, quantity, schedule information, and other applicable data.

Why:  State the purpose of the market research effort.

Who:  List of individuals who will perform the market research, including organization name and telephone numbers.

What:  Identification of categories (product characteristics, source capabilities, business practices, statutes and trends) and subcategories of information needed to support the effort.  Highlight critical data required!

Where:  Identify the sources (the market place, the Internet, your office) to access for gathering the market research data.

When:  State the duration of the market research effort.  Identify any required follow-on efforts.

How:  Identify the methods used to contact sources of market research data; e.g., telephone calls, emails, site visits, and surveys.

APPENDIX B

COMMERCIALITY DETERMINATION/WAIVER FORMAT FOR THE ACQUISITION OF SERVICES ABOVE $25,000

*************************************************************************************

1.  Description of Requirement:  

    a.  Title: (Narrative description of service, includes      NSN or part number information, end item as appropriate.)

    b.  Estimated Dollar Value:                            


PRON:                             

    c.  Solicitation #: 

    d.  Quantity: (Any deliverables, e.g., drawings, reports, prototypes, etc.)

    e.  Schedule: (Period of performance)

    f.  Other:  (Includes any other information that may be helpful in identifying the requirement such as "New Requirement" or "Modification."  If the requirement is a modification of an existing requirement, include the identifying information for the original requirement such as "Contract Number" or "Delivery Order#" as appropriate).

Team Membership:

        (a) Team Leader

        (b) PCO

        (c) Requirements Officer

        (d) Technical Personnel

        (e) Any Additional:  (At a minimum, the person responsible for performing market research and the person responsible for developing the performance based requirements must be identified.)

2.  Market Research Effort:
    a.  Prepare a narrative summary of the techniques, methods and sources used in the market research effort.  Market surveys are only one market research technique and may not be sufficient to support a determination of non-commerciality.  Conversely, for smaller purchases, a formal Market Survey may not be necessary and use of a less formal means of market research may 
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be appropriate.  Market research should show an active effort to canvass the commercial market place for materiel that meets the requirement.

    b. The market research effort documented in this Commerciality Determination is for determining if the service requirement is commercially available rather than on the competitive aspect of the procurement.  Market research will reveal information on both aspects but it is the information on commerciality that is of prime importance in this document.

    c.  Document market research results in a narrative summary.  Just identifying the respondents is not sufficient.  Address the reasons for rejection of the services offered.  Address the requirement to re-evaluate the need for FAR 10.002(c) in this section.  A summary of any analysis, such as cost as an independent variable will be included here.

4.  Additional Considerations:

    Include any additional considerations that may affect the ability to use FAR Part 12 procedures such as contract type (FAR Part 12 excludes cost-type contracts), unique Test & Evaluation requirements, lack of performance criteria, etc.  The FAR allows Time-and-Material and Labor-Hour Contracts under FAR Part 12.  The FAR 35 and DFARS 235.006 do allow for fixed price R&D Contracts, if conditions permit and with required approvals.

5.  Determination:
    a.  Commercial Service (No further review required)

    b.  Commercial Service but cannot apply FAR Part 12 (Competition Advocate Waiver Necessary) 

    c.  Not Commercial (Waiver Necessary)
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           Commercial Item Documentation Requirements
	Dollar Value
	Commercial   Item Determination Required
	Competition Advocate Approval of Waiver
	Contract Documentation Required



	< $2,500
	No
	No
	No

	>$2,500  <$25,000
	Yes
	No
	Yes

	>$25,000
	Yes
	Yes
	Yes


6.  Certification:
I certify that this Determination is accurate and complete to the best of my knowledge and belief.

Name:                             Date: _____________                       
                                          mm/dd/yyyy

Title: _________________________Signature: ___________
         Team Leader

7.  Waiver:  (If 5b or 5c is checked)

Based on the foregoing, it has been determined that FAR Part 12 procedures cannot be used for this acquisition.

Date: ________________ Signature:____________________________

       mm/dd/yyyy                 Competition Advocate

REMEMBER TO CODE BLOCK C14 ON THE DD FORM 350 APPROPRIATELY.

